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Dear Alan:

This letter responds to your request, dated February 15, 2008, for an informal
opinion from this Committee regarding ethical issues arising in connection with a
program to be administered by the City Bar Justice Center and the Federal Reserve
Bank of New York, under which lawyers from law firms representing financial
institutions may provide pro bono representation to clients who took out subprime
mortgages, with the pro bono representation limited to (1) counseling the pro bono
client and negotiating with the relevant financial institution(s) regarding the client’s
mortgage, and (2) representing the pro bono client, when appropriate, in bankruptcy
proceedings. Under the program, pro bono counsel will inform their clients before
the representation begins that if litigation against the financial institution(s) becomes
advisable, other counsel would bring that litigation.

As a threshold matter, the need for an ethical analysis largely disappears if
the pro bono representations can be structured so that the law firm that represents the
pro bono client also does not represent the relevant financial institution(s). We
recognize that certain financial institutions are represented by myriad law firms, so
that structuring the pro bono representations in this way may not always be feasible,
but to the extent that it is, doing so should be considered.
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We turn next to the circumstance when the law firm providing the pro bono
lawyer also represents a financial institution that had a role in the mortgage taken
out by the pro bono client. We understand that the Federal Reserve Bank has had
discussions with several financial institutions and that they are willing to consent to
have lawyers associated with law firms that represent those institutions also act
adversely to those institutions, subject to the limitations set forth above and to the
requirement that those lawyers will not personally represent the institutions during
the pro bono representations.

As a general matter, for current clients of a law firm, as the financial
institution and pro bono client would be here, to consent to a simultaneous
representation, the consent must satisfy two tests under DR 5-105(C): (i) a
disinterested lawyer must believe that the lawyer can competently represent the
interests of each client, and (ii) each client must consent to the representation after
full disclosure of the implications of the simultaneous representation and the
advantages and risks involved. Under the circumstances here, the validity of that
consent is determined largely by whether the law firm’s representation of the
ﬁnanc%al institution substantially relates to the mortgage taken out by the pro bono
client.

The easier circumstance is when the law firm’s representation of the
financial institution does not substantially relate to the mortgage taken out by the pro
bono client. In this situation, the financial institution can readily consent to having
lawyers at a law firm that represents the institution also negotiate adversely to the
institution.? Indeed, it is commonplace for financial institutions to consent to having
law firms that represent them also act adversely to those institutions, including suing
them, regarding matters not substantially related to the scope of the representation.
But we hasten to add that because the determination that two representations are not
substantially related is at times highly nuanced and subject to fine judgments, in

! Applying the substantial relationship test of DR 5-108 serves two salutary purposes: it
helps ensure that (a) the financial institution’s confidences and secrets are not used
against the institution, and (b) as explained below, the law firm is not asked, on behalf of
the pro bono client, to attack the work that the law firm performed for the financial
institution.

? We assume that because the law firm’s representation is not substantially related to the
mortgage taken out by the pro bono client, the law firm would not be asked to represent
the financial institution in negotiating with the pro bono client. But if the law firm was
asked to simultaneously represent both the financial institution and the pro bono client,
that would present a non-consentable conflict for the reasons discussed below.
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